May 2020 - August 2021

BRIDGE THINK TANK

BRIDGE
IN PARTNERSHIP WITH
m S« ’)' '(<)‘{I I'¢ >|<:

AK & PARTNERS




Comprehensive Analysis of RBI Penalties o qon
BRIDGE

THINK TANK

[ S IO e 17 = I PR 1
LIST OF DIAGRAMS AND CHARTS ettt ettt ettt e s se e e s e sane e s s ne e e s nnneeaan 1
POWER OF RBI TO IMPOSE PENALTIES ...coiitieeeeitee ettt sttt se e s s snte e s s e e e s nnnee s 3
LN I @10 O I [ ] SRS 3
WHEN CAN THE PENALTY BE IMPOSED?... .ot 3
HOW MUCH PENALTY CAN BE IMPOSED? ......cco it 4
BANKING REGULATION ACT, 1949 ... et e et e e et e e e eaa e 4
RESERVE BANK OF INDIA ACT, 1934 ...oeniiiiiiii ettt e e e e e et e e st e e e e eaaaeaes 5
PAYMENT AND SETTLEMENT SYSTEMS ACT, 2007 ...ccuvviiiieeitiee it esiieesteessieeesteeseeesssneesnee e ene e 6
DIRECTIONS BY RBI UNDER THE PSS ACT, 2007 .....cccvieitieeiieesieeesteeesieeesveesneeesneneesnneesssnaesnneas 8
POWER OF RBI TO COMPOUND OFFENCES ......uututututttstetstststessssssnsnsssnsssnsssnsnsssnsssnsssmsmsmsmsmmmmmmmmmmme 9
COMPOUNDING AUTHORITY AND ELIGIBILITY FOR COMPOUNDING ....ccceeiiiiiiieieiiieieieeeeeeeeeeeaeeeaeeeans 10
PROCEDURE FOR COMPOUNDING ....vveeutttestteeessteessseeassseesssesesssessssessnsssessssssssssssssessnsssesnsesessssensns 10
COMPOUNDING AMOUNT ...ttt etttestteeestveessseesstesesstesassssessseasssesesssessssessssesesssessssseesssessnsesesssessssenans 10
AMOUNT OF PENALTY ON DIFFERENT TYPES OF REGULATED ENTITIES...........ccceve. 11
QUANTITATIVE REPRESENTATION OF REGULATED ENTITIES PENALIZED BY RBI........ 11
ZONAL REPRESENTATION OF ENTITIES PENALIZED BY RBI ....coiiiiiiiiiiiiiiiecceviiiciieeeeeees 12
TOP 5 REASONS FOR PENALTY ON REGULATED ENTITITES.......coviiiiiieeeieeiiicin e, 12
OTHER MAUJOR REASONS .....uutttttututetutntennnnnennnntensnstnnnnssesesstssssssesssssessssssssssssssssssssssssssssnssnsnmnmnmnnns 13
L 070 N0 I 0 1 14
= 0 1 8 15
Table 1 - Cases when RBI imposes PeNAlti€S.......uieiiceieei e 4
Table 2 - Penalties under Banking Regulation Act, 1949.......ccooriiriiieenecceeeeeeeeee e 5
Table 3 - Penalties under Reserve Bank of India Act, 1934 ... 6
Table 4 - Penalties under Payment and Settlement Systems Act, 2007 .....ccccceeeceeerrrnnen. 7

LIST OF DIAGRAMS AND CHARTS

Diagram 1 — Different STAtULES .....coviiiiie et 3
Diagram 2 - Directions by RBI under PSS ACt, 2007 .....coooiiieiieeeieeeeeeeseee e 8
Diagram 3 — Cease and dESISt OFUEN.....uuiiceeeeeceeeee e e e e e e e e ne e e e enne s 9
Chart 1 - Penalties imposed on Regulated ENtitieS.......ccccvieecieiieceeee s 11
Chart 2 - Penalties imposed on the type of regulated entities.......ccccevevveericieeeircceeeecceeenn. 11

1|Bridge Think Tank



&

BRIDGE

THINK TANK

Comprehensive Analysis of RBI Penalties

Chart 3 = Number of ENtitieS DY ZONE€.u. .. oo, 12
Chart 4 - Top 5 Reasons for Penalty on Regulated ENntitieS.......ccccvvvveeiircennincceennsscieenenane 12

2|Bridge Think Tank



Comprehensive Analysis of RBI Penalties o
BRIDGE

THINK TANK

POWER OF RBI TO IMPOSE PENALTIES
INTRODUCTION

Reserve Bank of India (‘RBI') as a regulator has been empowered to impose sanctions in the nature of
penalties, fines, imprisonment sentence, cease and desist orders, etc. attributed to strengthening its
functionality as a banking regulator. The following statutes have been enacted with the intention of making
RBI an all-powerful and independent regulating body are as follows:

Payment and

Banking Regulation Chapter IlIB of Reserve

Act, 1949 Bank of India Act, 1934 [} Settlemept System Act,
*Scheduled commerical * Non-Banking Financial * Payment Systems
banks and other Companies (NBFCs) Operator
banking companies as *Scheduled commerical
per this Act. banks and other
banking companies as
per this Act

Diagram 1 - Relevant Statutes

WHEN CAN THE PENALTY BE IMPOSED?

The RBI can impose penalties in the following cases:

Banking Regulation Act Reserve Bank of India Act, 1934 Payment and Settlement System Act,
2007

o Wilfully makes false | ® Wilfully makes false | « Contravenes the provisions of
statement knowing it to be statement knowing it to be authorization granted under this Act
false or omits to make a false or omits to make a |e Fails to comply with the terms and
material statement  in material statement in any conditions subject to which the
return, balance-sheet or application, return, authorization has been issued
document declaration, prospectus or |e Wilfully makes false statement

e Fails to produce a book, advertisement knowing it to be false or omits to
account or document or | ® fails to produce any book, make a material statement in
furnish any statement duty account or other document or return, balance-sheet or document
bound to furnish any statement heis | e« Fails to produce information or

e Deposit  received  in duty bound to produce under furnish any statement or any other
contravention of section |  SACt deeumens  ezles gy el e
35 of the Act, every accessing or failing to answer any
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director, officer of the
company unless due
diligence was exercised

e Default in complying with
any requirement of this
Act, order, rule or direction

e Defaultsin carrying out the
scheme as mentioned
under section 45(7)

Fails to follow the provisions
for issue of demand bills and
notice
Disclosures
credit information
Fails to follow the registration
and net owned funds
requirement.

Auditor fails to comply with
the directions issued by the
RBI

Fails to comply with the
directions given by NCLT
Receives deposit in
contravention of direction
Fails to comply with the
direction of RBI issued under
Chapter IlIB of the Act

confidential

Issues prospectus or
advertisement in
contravention of the
provisions of this Act

Accepts deposits in

contravention of section 45S
of the Act

Contravenes any provision of
this Act

question relating to the operation of
a payment system which is required
by an officer making inspection
Discloses confidential information
given by system participants

Fails to comply with the direction of
RBI within the prescribed time
period or 30 days from order, if no
time is specified

Contravenes the requirement of
this or direction issued under this
Act

Table 1 - Cases when RBI imposes penalties

HOW MUCH PENALTY CAN BE IMPOSED?

The above-mentioned laws do not provide any specific criteria for computation of fines or penalties. However,
minimum and maximum amount of penalty leviable for each offence is provided. A list of the offences along
with the specific penalties is as follows:

BANKING REGULATION ACT, 1949

Offence

Wilfully makes false statement knowing it to
be false or omits to make a material

Punishment

3 (three) years or fine of INR 1,00,00,000 (Indian rupees
one crore only) or both
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statement in balance-sheet

document.

return, or

Fails to produce a book, account or document
or furnish any statement duty bound

Penalty not exceeding INR 20,00,000 (Indian rupees twenty
lakh only) (each offence) INR 50,000 (Indian rupees fifty
thousand only) for every day of continuous contravention

Deposit received in contravention of section
35 of the Act, every director, officer of the
company unless due diligence was exercised.

Extend to twice the amount of the deposit so received

Default in complying with any requirement of
this Act, order, rule or direction.

Extend to twice the amount of the deposit so received

Defaults in carrying out the scheme as
mentioned under section 45(7).

Extend INR 1,00,00,000 (Indian rupees one crore only) or
twice the amount involved contravened, INR 1, 0O, 000
(Indian rupees one lakh only) for every day for continued
contravention

Table 2 - Penalties under Banking Regulation Act, 1949

RESERVE BANK OF INDIA ACT, 1934
Offence

Wilfully makes false statement knowing it to
be false or omits to make a material
statement in any application, return,
declaration, prospectus or advertisement

Punishment

Imprisonment extendable to 3 (three) years and fine.

fails to produce any book, account or other
document or to furnish any statement he is
duty bound to produce under this Act.

Fine extendable to INR 1,00,000 (Indian rupees one lakh
only) in respect of each offence and further fine of INR 5000
(Indian rupees five thousand only) for every day of continued
offence

Fails to follow the provisions for issue of
demand bills and notice

Fine extendable to amount of bills of exchange or hundi or
amount involved in respect of offence

Disclosures confidential credit information

Imprisonment extendable to 6 (six) months or with fine
extendable to INR 1000 (Indian rupees one thousand only) or
with both.

Fails to follow the registration and net
owned funds requirement.

Imprisonment for be less than 1 (one) year extendable to 5
(five) years and with fine not be less than INR 1,00,000
(Indian rupees one lakh only) extendable to INR 25,00,000
(Indian rupees twenty-five lakh only).
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Auditor fails to comply with the directions
issued by the RBI

Fine extendable to INR 10,00,000 (Indian rupees ten lakh
only)

Fails to comply with the directions given by
NCLT

Imprisonment extendable to 3 (three) years and fine of not
less than INR 5,000 (Indian rupees five thousand only) for
every day of continued contravention

Receives deposit in contravention of

direction

Fine not exceeding INR 10,00,000 (Indian rupees ten lakh
only) or twice the amount of contravention, where the amount
is quantifiable, whichever is more and INR 1,00,000 (Indian
rupees one lakh only) for every day of continued
contravention

Fails to comply with the direction of RBI
issued under Chapter IlIB of the Act

Fine not exceeding INR 10,00,000 (Indian rupees ten lakh
only) or twice the amount of contravention, where the amount
is quantifiable, whichever is more and INR 1,00,000 (Indian
rupees one lakh only) for every day of continued
contravention

Issues prospectus or advertisement in
contravention of the provisions of this Act.

Imprisonment extendable to 3 (three) years or fine of twice
the amount of the deposit received.

Accepts deposits in contravention of section
45S of the Act.

Imprisonment extendable to 2 (two) years or fine which
extendable to twice the amount of deposit received or INR
2,000 (Indian rupees two thousand only), whichever is more.

Contravenes any provision of this Act.

Fine extendable to INR 1,00,000 (Indian rupees one lakh
only) and INR 10,000 (Indian rupees ten thousand only) for
every day on continuous contravention.

Table 3 - Penalties under Reserve Bank of India Act, 1934

PAYMENT AND SETTLEMENT SYSTEMS ACT, 2007

Offence

Contravenes the provisions of
authorization granted under this
act or fails to comply with the
terms and conditions subject to
which the authorization has
been issued.

Punishment

Imprisonment not be less than 1
(one) month extendable to 10 (ten)
years or fine extendable to INR
1,00,00,000 (Indian rupees one
crore only) or with both and INR
1,00,000 (Indian rupees one lakh
only) for every day of continuous
contravention.

Special Punishing Powers of RBI
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Wilfully makes false statement
knowing it to be false or omits to
make a material statement in
return, balance-sheet or
document.

Imprisonment extendable to 3
(three) years and fine not be less
than INR 10,00,000 (Indian rupees
ten lakh only) extendable to INR
50,00,000 (Indian rupees fifty lakh
only).

Fine not exceeding INR 5,00,000
(Indian rupees five lakh only) or
twice the amount of contravention
when the amount is quantifiable,
whichever is more, and INR 25,000
(Indian rupees twenty-five
thousand only) for every day on
continuous contravention

fails to produce information or
furnish any statement or any
other documents called by RBI
for accessing or fails to answer
any question relating to the
operation of a payment system
which is required by an officer
making inspection.

Fine extendable to INR 10,00,000
(Indian rupees ten lakh only) for
each offence and extend to INR
25,000 (Indian rupees twenty-five
thousand only) for every day of
continuous contravention

Discloses confidential
information given by system
participants

Imprisonment extendable to 6 (six)
months, or fine extendable to INR
5,00,000 (Indian rupees five lakh
only) or an amount equal to twice
the amount of the damages
incurred, whichever is higher or
with both.

Fails to comply with the direction
of RBI within the prescribed time
period or 30-days from order, if
no time is specified.

Imprisonment not be less than 1
(one) month extendable to 10 (ten)
years or with fine extendable to INR
1,00,00,000 (Indian rupees one
crore only) or with both and INR
1,00,000 (Indian rupees one lakh
only) for every day of continuous
contravention.

Contravenes the requirement of
this or direction issued under
this Act

Fine extendable to INR 10,00,000
(Indian rupees ten lakh only) and
INR 25,000 (Indian rupees twenty-
five thousand only) for every day on
continuous contravention.

Fine not exceeding INR 5,00,000
(Indian rupees five lakh only) or
twice the amount of contravention
when the amount is quantifiable,
whichever is more, and INR 25,000
(Indian rupees twenty-five
thousand only) for every day on
continuous contravention.

Table 4 - Penalties under Payment and Settlement Systems Act, 2007
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DIRECTIONS BY RBI UNDER THE PSS ACT, 2007
In addition to the power to impose penalty, RBI under the PSS Act also has the power to issue direction when-

Payment system is engaging in, or is about to Any action of the payment system is
engage in conduct that is likely to result in likely to affect the monetary policy or
systemic risk being inadequately controlled the credit policy of the country

Direction

payment s
®» &
Cease and desist the payment Perform any act necessary to
system from engaging in act remedy the violation

Diagram 2 — Directions by RBI under PSS Act, 2007
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RBI imposes Cease and Desist Order

Recently, RBI barred Mastercard from onboarding new customers by issue of credit and debit card.
However, the same shall not affect the existing customer.

This restriction was issued due to inability of Mastercard to follow the RBI direction on Storage of Payment
System Data issued on April 6, 2018 which requires localization of the data collected from Indian
Customers and required compliance by October 31, 2018.

The action of RBI is backed by its power under Section 17 of the Payment and Settlement System Act,
2007 enabling it to issue directions ceasing a payment system from engaging in any act likely to result,
in systemic risk being inadequately controlled or affect the payment system and the monetary policy or
the credit policy of the country.

Now, Mastercard is required to comply with the direction and submit a compliance report to RBI for
consideration and consequential resumption of business subject to satisfaction of RBI.

RBI usually takes fiscal measures on banks and impose penalties under Section 47A of the Banking
Regulation Act, 1949 or Section 58G of the Reserve Bank of India Act, 1934. In recent review undertaken
by RBI, a substantial number of banks were penalized. However, in the present case a cease-and-desist
order was issued prohibiting Mastercard from undergoing new business.

This difference in treatment between the payment system participant and a banking company when
similar penalizing provisions are available for payment systems as well does not clearly express the
intention of RBI. Further, RBI has not given any reasoning as to why no penalty was imposed and
prohibition of new business was imposed.

Diagram 3 - Cease and desist order

POWER OF RBI TO COMPOUND OFFENCES
The Framework on imposing penalty issued on January 10, 2020 applicable on banks and authorized payment
operators empowers RBI to compound certain offences not punishable with imprisonment or imprisonment
and fine.

The offence or contraventions identified as compoundable are:

Failure to comply with the terms and conditions of authorization issued by RBI;
Failure to produce or furnish any statement, information, returns or other documents to RBI or answer
any question relating to the operation of payment system;

Disclosure of any information prohibited under Section 22 of PSS Act;
Non-compliance of any provisions of the Act or Regulation made or given in respect of which no penalty
has been specified in the Act;
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e) Violations of KYC or AML norms;

f) Delay or non or incomplete or incorrect submission of various statutory or regulatory returns, statements,
documents, etc.;

g) Issues in maintenance of nodal or escrow accounts;

h) Breach of limits in loading, fund transfer, etc. of PPIs;

i) Inadequacies in storage of payment system data in India; and

J) Any other contravention of directions specific or general in nature.

COMPOUNDING AUTHORITY AND ELIGIBILITY FOR COMPOUNDING

Chief General Manager or Officer-in-charge, Department of Payment and Settlement System (‘DPSS’), Central
Office will be the compounding authority for cases of compounding involving quantifiable contraventions, and
ED-in-charge of DPSS will be the compounding authority for cases involving non-contravention.

PROCEDURE FOR COMPOUNDING

a) An application shall be submitted along with the Memorandum and Article of Association the company
along with latest audited balance sheet;

b)  Examination of the application by RBI;

c) Calling for information by RBI in case of query;

d)  Opportunity of personal hearing shall be given; and

e) Issue of compounding order within 6 (six) months of receipt of application.

COMPOUNDING AMOUNT

The Amount shall be same as the penalties imposed above or may be less than 25% (twenty five percent) less
than calculated amount whichever is higher. The compounding amount shall not exceed 5 (five) lacs in case
of non-quantifiable offence. In case of repeated offence, the amount shall be increased by 50% (fifty percent)
of the calculated amount; and

The amount shall be paid within 30 (thirty) days of the order. The notice shall be published on the website of
RBI for public reference.
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AMOUNT OF PENALTY ON DIFFERENT TYPES OF REGULATED ENTITIES

Penalties Imposed on Regulated Entities
600,000,000

500,000,000
400,000,000
300,000,000

200,000,000

100,000,000 l

ant ant Y LR \eS ant ant ank
we® ® B s O o *© B\\ cinan®® B\)n‘we(%a\a
S

Penalties In (INR)

Chart 1 - Penalties imposed on Regulated Entities

QUANTITATIVE REPRESENTATION OF REGULATED ENTITIES PENALIZED BY RBI

Payments Bank, 1 Small Finance __Universal Bank, 3

WLA, 4 \/ _Banikcl

Companies, 5

Banks, 39

Chart 2 - Penalties imposed on the type of regulated entities
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ZONAL REPRESENTATION OF ENTITIES PENALIZED BY RBI
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Chart 3 - Number of Entities by Zone

TOP 5 REASONS FOR PENALTY ON REGULATED ENTITITES

Top 5 Reasons for Penalty on Regulated

I Entities
Fraud* | ;
m Cooperative Bank  mNBFC mBank
s
Payment and
Settlement — o ) )
Systems Act _‘ *Frauds-Classification and Reporting by commercial
2007 | banks and select Fls; Frauds in UCBs: Changes in
monitoring and reporting mechanism
Banking [ | **Master circular on Exposure Norms and Statutory/
Regulation Act, Other Restrictions - UCBs, 2014
VR — |
Exposure ==
G —
Know Your
Customer
Directions, E
2016
0 5 10 15 20 25 30

Chart 4-Top 5 Reasons for Penalty Table 1 - Cases when RBI imposes penaltieson Regulated Entities

BRIDGE
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OTHER MAJOR REASONS

Over a period, RBI has imposed penalties on various regulated entities for violation of direction, rules,
regulations, guidelines applicable to them. Some of the major provisions violated by the regulated entities are

as follows:

Non-Banking Financial
Company - Returns
(Reserve Bank)
Directions, 2016.

Norms for Outsourcing of
Financial Services by
NBFCs and Fair Practices
Code (FPC) for applicable
NBFCs,2016

Master Circular x
Prudential Norms on :
Income recognition and

Asset classification and

Provisioning Pertainingm
Advances,2015 GJ
Supervisory Action = —
Framework (SAF), 2014 =i=d

Master Circular on Boar
of Directors -UCBs,2015

Q

Circular on Loans and O
Advances to Directors, o
Relatives and Firms / o
Concerns in which they

are interested, 2003

Cyber Security
Framework in
Banks,2016

Depositor Education and
Awareness Fund
Scheme, 2014-
Operational Guidelines.

Master Circular on
Prudential Norms on
Income Recognition,
Asset Classification and
Provisioning Pertaining
to Advances,2015
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White Label
ATMs in India
Guidelines,
2012

perators
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Financial Companies
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Payment Banks
White Label ATM
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Master Circular on Loans
and Advances - Statutory
and Other Restrictions,
2015
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KEY CONCLUSIONS

e RBI has imposed monetary penalties on 39 banks ranging from INR 1,00,000 (Indian rupees one
lakh) to INR 5,00,00,000 (Indian rupees five crores).

e The highest penalty was imposed on Axis Bank Limited of INR 5,00,00,000 (Indian rupees five
crores).

e RBI has so far penalized 97 Co-operative banks making it the highly penalized regulated entity.

e The greatest number of monetary penalties were seen in the western zone/region of the country with
the number of entities totalling upto 90.

e Further, atotal of 33 instances of violation of exposure norms and statutory/ other restrictions — UCBs
has been noticed
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